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ABSTRACT 

This paper addresses the jurisprudential contradiction between majoritarian social morality and 

transformative constitutional morality in the democratic context of India, with a special focus 

on the preservation of LGBTQIA+ rights. The study problem concerns the continuous systemic 

marginalisation, violence and socio-legal exclusion of the LGBTQIA+ community under 

heteronormative societal institutions. There is a significant study gap in the stark 

implementation gap between progressive judicial pronouncements and the lack of complete 

statutory protections, especially in relation to marriage, adoption and inheritance rights. The 

basic objectives are to objectively examine the doctrinal evolution of constitutional morality, 

examine significant judicial interventions and offer systemic legislative reforms. This article 

takes a qualitative, doctrinal, socio-legal approach and uses comparative analysis of Canadian 

jurisprudence to assess main constitutional provisions, statutes, and case law. The key 

conclusions are: NALSA, Puttaswamy and Navtej effectively deconstructed criminal and 

gender-identity barriers under Articles 14, 15 and 21 but the Supreme Court’s majoritarian 

deferral in Supriyo v. Union of India substantially delayed marriage equality and civil union 

rights. The article’s novel contribution is to reconcile constitutional morality with India’s 

pluralist, non-binary past, and to provide a specific draft legislative framework to achieve equal 

citizenship. More broadly, the broader implications include that re-centering constitutional 

morality as an inflexible counter-majoritarian shield is vital for protecting individual dignity 

against shifting popular sentiment and thereby forwarding global human rights jurisprudence. 
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INTRODUCTION 

1.1 The Jurisprudential Clash: Constitutional Morality versus Social Morality 

The jurisprudential tension within the Indian constitutional matrix is largely one between 

majoritarian social morality and transformative constitutional morality. Social morality, based 

on sectarian traditions, religious dogmas and historical prejudices, strives to enforce social 

conformity and perpetuate entrenched structural hierarchies. Constitutional morality, first 

conceptualised by George Grote and brought into the political discourse of India by Dr B.R. 

Ambedkar, is an overarching commitment to the moral essence of the Constitution, namely, 

liberty, equality, dignity and fraternity. It is a critical counter-majoritarian device, requiring 

state institutions, in particular constitutional courts, to preserve the basic rights of 

disadvantaged minorities even if such rights are opposed to deeply held popular sentiments. 

Naz Foundation v. Govt. formed as of NCT of Delhi and reiterated in Navtej Singh Johar v. 

Union of India, social disgust, however prevalent, may never be a legitimate foundation for 

curtailment of individual rights. These moral paradigms are substantially in tension, not merely 

procedural; whilst public morality is often used as an instrument of exclusion and 

homogenisation, constitutional morality stands for a pluralist and inclusive political culture that 

celebrates human uniqueness. 

1.2 LGBTQIA+ Rights as a Transformative Constitutional Approach 

The struggle for LGBTQIA+ rights in India is a vital field of human rights and comparative 

constitutional law and it is far more than the decriminalisation of private consensual sexual 

conduct. Section 377 of the Indian Penal Code, 1860, dating from the colonial era, has 

systematically devalued the personhood of sexual and gender minorities for over a century and 

a half, exposing them to pervasive state harassment, societal humiliation and violence. 

Judgements such as National Legal Services Authority (NALSA) v. Union of India and Navtej 

Singh Johar abolished criminal and gender identity obstacles under Articles 14, 15 and 21. The 

legal architecture governing intimate relationalities, however, remains deeply unequal. Denials 

of marital equality, adoption rights and spousal benefits to LGBT couples under both personal 

and secular law continue to reinforce a regime of heteronormative exclusion. As such, 

LGBTQIA+ rights are an important test case of the transformative promise of the Indian 

Constitution, and the ability of the Constitution to change a hierarchical, caste-stratified and 

patriarchal social order into a contemporary, egalitarian democracy. 
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1.3 Research Gap 

While contemporary legal scholarship has discussed extensively the judicial transition from 

criminalisation to recognition of privacy in Justice K.S. Puttaswamy (Retd.) v. Union of India, 

there is a substantial research gap in the analysis of the implementation disconnect in the post-

Navtej and post-Supriyo era. The existing literature on LGBTQIA+ rights in India is extremely 

fragmented, with research either on descriptive historical accounts of sexual variety or 

medicalised accounts of psychiatric health and HIV/AIDS. There is an urgent need for 

comprehensive, doctrinal, and comparative socio-legal research that assesses the majoritarian 

deference of the Supreme Court in Supriyo v. Union of India against international human rights 

standards and progressive global frameworks – such as the Canadian Civil Marriage Act, 2005. 

This paper seeks to fill this gap by discussing the systemic precarity and socio-legal 

vulnerabilities that arise from the non-recognition of LGBT relationships and offering a clear 

legislative roadmap to achieve meaningful citizenship. 

1.4 Research Questions and Objectives 

To fill this gap in knowledge, the essay suggests four main research questions: 

1. What is the exact scope of the constitutional notion of constitutional morality vis-à-vis 

public morality for protecting sexual and gender minorities in current Indian 

jurisprudence? 

2. Did the Supreme Court's majority opinion in Supriyo v. Union of India abdicate its 

counter-majoritarian obligation by deferring relationship recognition to the legislature? 

3. What comparative lessons may be learned from the evolution of marital equality and 

anti-discrimination law in Canada for the reform of Indian personal and secular laws? 

4. How to develop a solid regulatory framework to provide equitable marriage, adoption 

and inheritance rights for LGBTQIA+ individuals in India? 

In line with these questions, the aims of this study are: 

1. To undertake a critical analysis of the conceptual genesis, theoretical features and 

judicial operationalisation of constitutional morality in India. 

2. To assess the systematic socio-legal problems, violence, and institutional prejudice 

encountered by LGBTQIA+ people in public and private spaces. 
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3. Conduct a comparative legal analysis of LGBTQIA+ protections in India and Canada 

to draw global best practices. 

4. To recommend a comprehensive legislative model, The Queer Community (Protection 

of Rights) Bill, for the legal acknowledgement of non-heteronormative relationalities. 

1.5 Doctrinal Research Methodology  

This study applies qualitative, doctrinal socio-legal research technique. The analysis is based 

on primary legal materials such as the Constitution of India, 1950, relevant domestic 

legislations (including the Special Marriage Act, 1954 and the Transgender Persons Act, 2019), 

international instruments (including the Universal Declaration of Human Rights and the 

Yogyakarta Principles) and landmark judicial decisions. These primary sources are synthesised 

with secondary materials such as the Constituent Assembly Debates, Law Commission of India 

reports, comparative Canadian statutes and case law and peer-reviewed scholarly literature 

from indexed journals. The study use analytical, historical and comparative legal approaches 

to examine judicial reasoning and suggest legal reforms at a systemic level. 

1.6 Structure of the Article 

The present study is divided into six pieces. After this introduction, Section 2 is a 

jurisprudential investigation of the conceptual binary of morality, and the judicial transition 

from popular to constitutional morality in Indian courts is traced. 3 The historical, cultural and 

religious celebration of gender and sexual variety in the ancient Indic traditions amid the 

backdrop of the imposition of Victorian moral puritanism throughout the colonial era. Section 

4 reviews the landmark judicial journey from NALSA and Puttaswamy to Navtej, explaining 

how these judgements created fundamental rights of dignity, autonomy and privacy. Section 5 

critically analyses the divided ruling of the Supreme Court in Supriyo, looking at the limits of 

judicial deference in recognising relationships. The Section 6 finishes with a comparative 

analysis of Canadian jurisprudence and a structured draft legislative measure for ensuring full 

civil rights for the LGBTQIA+ community in India. 

The article ultimately advances the central thesis that constitutional morality must be used by 

the judiciary as an invincible counter-majoritarian shield to deconstruct heteronormative social 

structures. Any judicial and legislative deferrals to majoritarian social morality are violations 

of the basic constitutional promises of equality, dignity, and liberty, and the need for emergency 
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and comprehensive statutory intervention to ensure equal citizenship for the LGBTQIA+ 

community. 

CONCEPT AND CONSTITUTIONAL FOUNDATION OF THE CONSTITUTIONAL 

MORALITY  

2.1 Origins from Grote to Ambedkar 

To properly appreciate the counter-majoritarian imperative of the Indian Constitution, it is first 

important to investigate the very conceptual limitations of constitutional morality. The idea of 

constitutional morality was born in the nineteenth-century classical history of George Grote 

who described it as "a paramount reverence for the forms of the Constitution". As Grote argued, 

“the diffusion of constitutional morality, not merely among the majority of any community but 

throughout the whole, is the indispensable condition of a government at once free and 

peaceable; since even any powerful and obstinate minority may render the working of a free 

institution impracticable, without being strong enough to conquer ascendency for themselves.” 

On 4 November 1948, the idea was introduced into Indian constitutional discourse by Dr B.R. 

Ambedkar, and was re-framed from Grote's procedural mechanism to a substantive counter-

majoritarian shield. “Constitutional morality is not a natural sentiment. It has to be cultivated. 

We must realise that our people have yet to learn it. Democracy in India is only a top-dressing 

on an Indian soil which is essentially undemocratic,” Ambedkar famously warned. 

Constitutional morality, accordingly, operates as an ethical constraint on state action to prevent 

the “tyranny of the majority over the minority,” requiring the administration of the law to be 

ever so strictly faithful to the pluralistic spirit of the Constitution rather than to majoritarian 

social prejudice. 

2.2 Constitutional Supremacy, the Rule of Law and Transformative Constitutionalism 

Constitutional morality is doctrinally embedded in the notions of constitutional supremacy and 

rule of law. It acts as an interpretative device which transcends the narrow legal positivism to 

protect the moral commitments of the founding charter. The idea “basically means to bow down 

to the norms of the Constitution and not to act in a manner which would become violative of 

the rule of law” as laid out in Manoj Narula v. Union of India. This conception ensures that the 

legitimacy of state authority is judged not only by formal legality but by substantial moral and 

social justifiability. 
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Moreover, constitutional morality is the normative motor of transformative constitutionalism, 

which is an activity of inducing large-scale social change through peaceful political processes 

anchored in law. The philosophy requires the gradual realisation of the rights of the 

marginalised groups by requiring a conceptual shift from the majoritarian mores of the society 

to constitutional ethics. As subsequently held in Navtej Singh Johar v. Union of India, 

“Constitutional morality cannot be martyred at the altar of social morality and it is only 

constitutional morality that can be allowed to permeate into the Rule of Law.” Accordingly, the 

doctrine requires constitutional courts to serve as counter-majoritarian facilitators of human 

dignity, protecting sexual and gender minorities from systemic legal and social exclusion. 

2.3 Structural inception 

In its initial jurisprudential phase, the Indian Supreme Court referenced constitutional morality 

largely as an aspirational, interpretative value and not an autonomous, justiciable concept. In 

Kesavananda Bharati v. State of Kerala, the Court first invoked the concept, with Justice A.N. 

Ray using Grote’s formulation to argue that constitutional morality “is in fact necessary not 

only for the majority but for the entire population.” This structural invocation was a precursor 

to the basic structure doctrine, with constitutional morality positioned as a preservation of 

constitutional forms. Likewise, in S. P. In Gupta v. Union of India, the Court equated the 

concept with unwritten conventions and said that their breach is “a serious breach of 

constitutional morality.” These earlier, cursory mentions laid the structural foundation of the 

doctrine, viewing it as a shield of institutional integrity and rule of law before its eventual 

evolution into a proactive, rights-vindicating instrument. 

2.4 Manoj Narula and the Shift to Enforceability 

This was cemented in Manoj Narula v. Union of India where the doctrinal shift from an 

aspirational constitutional value to a binding, enforceable rule of law was cemented. Here the 

Supreme Court went beyond ephemeral structural analogies and used the concept to demand 

high ethical standards in public administration and governance. The Court held that “the 

principle of constitutional morality primarily implies submission to the norms of the 

Constitution and not to behave in a manner that would be inconsistent with the rule of law.” By 

referring to constitutional morality as the “corner stone of good governance,” the Court 

elevated it to a justiciable standard of public law. This was a change in the understanding of 

constitutional morality, which considered that state officials are legally bound by the ethical 
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silence of the Constitution and, therefore, constitutional morality is an active and judicially-

enforceable limitation on administrative and executive discretion. 

2.5 Integration of Rights and the Counter-Majoritarian Shield 

The final phase in the formation of the theory was its incorporation in Part III, which converted 

it into a powerful counter-majoritarian tool to strike down governmental activities offending 

basic rights. In Navtej Singh Johar v. Union of India, the Court rejected the standard of popular 

public disapproval, stating that "constitutional morality cannot be martyred at the altar of social 

morality." Most importantly, the Court demonstrated the enforceable character of the doctrine, 

ruling that "if a constitutional court is of the view that the impugned provision falls foul to the 

precept of constitutional morality, then the said provision has to be declared as 

unconstitutional." By connecting constitutional morality directly to the guarantees of dignity, 

equality, and privacy under Articles 14, 15, and 21, the judiciary cemented the doctrine as an 

active tool of transformative justice, ensuring that "the veil of social morality cannot be used 

to violate fundamental rights of even a single individual." 

SOCIAL MORALITY AND CONSTITUTIONAL MORALITY 

3.1 Defining Social Morality, Majoritarian Mores and the Hegemony of Custom 

The constitutional morality, an egalitarian shield within the adjudicatory arena, has its primary 

antagonist in the persistent force of social morality. Social morality is a conservative force 

imposing group conformity on individualised being. Social morality is doctrinally defined as 

“the moral sentiments, customs and normative expectations that are in force in a social group 

at a particular time.” This includes traditional practices, parochial beliefs and dominant 

community norms. But unlike constitutional morality, which is based on permanent, equal 

norms, social morality is “dynamic and rooted in majoritarian preferences.” 

In Navtej Singh Johar v. Union of India, Chief Justice Dipak Misra observed, “Under a regime 

of public morality, the conduct of society is determined by popular perceptions existent in 

society.” Such a popular paradigm is rooted in local prejudices and a profound resistance to 

non-normative expressions of human identity. Social morality requires that everyone conform 

to customary practices, producing structural hierarchies of 'good' and 'bad' behaviour, used as 

a tool for social exclusion, pathologising sexual and gender minorities who deviate from 

established heteronormative norms. 
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3.2 The Hart-Devlin Debate and the Limits of State Intervention on Law and Public 

Morality 

The classic formulation of the jurisprudential relationship between law and morality is the 

famous dispute between Lord Devlin and H.L.A. Hart on the legal enforcement of morals. Lord 

Devlin, for instance, offered up a conservative thesis of legal moralism, claiming that “society 

may use the law to preserve its moral code just as it uses it to protect anything else that is 

necessary to its existence.” For Devlin, a common moral consensus is the essential glue of 

society; any deviation, therefore, threatens the survival of society. H.L.A. Hart, however, 

criticised this paternalistic majoritarianism, claiming that the law should not be used to enforce 

the outrage of society. Hart warned: 

"Whatever other arguments there may be for the enforcement of morality, no one should think 

even when popular morality is supported by an 'overwhelming majority' or marked by 

widespread 'intolerance, indignation, and disgust' that loyalty to democratic principles requires 

him to admit that its imposition on a minority is justified." 

The criticism is in line with John Stuart Mill's "harm principle" which states that the state may 

only interfere with individual liberty to avert harm to others. The Hartian perspective on 

constitutional adjudication requires that criminalisation of private, consensual intimate activity 

be supported by a showing of a compelling state interest other than public disapproval or moral 

opprobrium. 

3.3 Morality and Constitutional Democracy 

Law is legitimate not because it is a consensus of a majority, but because it conforms to the 

basic values of the Constitution in a constitutional democracy. Representative democracies 

provide for majority control, but are also constrained by Part III protections that protect the 

rights of “discrete and insular minorities” from contempt by the majority. Justice D.Y. 

Chandrachud in Justice K.S. Puttaswamy (Retd.) v. Union of India has said, “As space is 

created for minority assertion, 

"The purpose of elevating certain rights to the stature of guaranteed fundamental rights is to 

insulate their exercise from the disdain of majorities, whether legislative or popular. The 

guarantee of constitutional rights does not depend upon their exercise being favourably 

regarded by majoritarian opinion." 
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Constitutional morality is the normative engine of this counter-majoritarian mandate that 

requires courts to protect the vulnerable groups against the “tyranny of the majority”. Hence, 

in a constitutional democracy, popular acceptance cannot be a valid touchstone for curtailing 

fundamental freedoms. When popular attitudes clash with constitutional safeguards, the 

inflexible norms of constitutional morality must prevail over the changing fancies of social 

morality so as to protect individual sovereignty. 

3.4 Clash of Majoritarian Biases against Constitutional Guarantees 

There is a deep-seated structural contradiction between constitutional protections and 

majoritarian social morality since social mores tend to perpetuate historical preconceptions. 

The caste hierarchies, patriarchal control, and obligatory heteronormativity of traditional 

Indian social morality sometimes come into conflict with the egalitarian promises of Articles 

14, 15, and 21. Chief Justice Misra in Navtej Singh Johar noted this issue and stressed that the 

adoption of the Indian Constitution was a purposeful act of social revolution to break down 

majoritarian societal structures: 

They were nothing but the aspects of the majoritarian social morality which were sought to be 

rectified by bringing into force the Constitution of India. Therefore, the adoption of the 

Constitution was in a way an instrument or agency for achieving constitutional morality and 

the ways to discourage the prevalent social morality at that time. 

Constitutional guarantees are therefore not passive reflections of social mores, but active, 

transformative devices designed to raise social morality to the level of constitutional ethics. 

Any recourse to majoritarian social morality by judiciary or legislature to excuse the exclusion 

of marginalised groups like the LGBTQIA+ community is a backward slide from this 

transformative constitutional promise. 

3.5 The Judicial Approach to Social Morality in Constitutional Adjudication 

The evolution of Indian constitutional adjudication displays a mixed judicial attitude towards 

social morality, from conservative deference to active rights-vindication. In Suresh Kumar 

Koushal v Naz Foundation, the Supreme Court yielded to majoritarianism and reinstated 

Section 377 of the Indian Penal Code, giving precedence to legislative wisdom and “obscure 

notions of social morality”. However, the retrograde paradigm was overturned in Naz 
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Foundation v Govt. of NCT of Delhi and later in Navtej Singh Johar, where the court 

specifically dissociated “morality” from societal mores. 

In the landmark Sabarimala Case, the Court concluded that “morality” under Articles 25 and 

26 should be read as the same as constitutional morality, Justice Chandrachud said: 

"Popular notions about what is moral and what is not are transient and fleeting. Popular notions 

about what is or is not moral may in fact be deeply offensive to individual dignity and human 

rights. Individual dignity cannot be allowed to be subordinate to the morality of the mob. Nor 

can the intolerance of society operate as a marauding morality to control individual self-

expression in its manifest form." 

This progressive jurisprudence was further cemented in Joseph Shine v. Union of India which 

stated that “it is not the ‘common morality’ of the State at any time in history, but rather 

constitutional morality, which must guide the law.” Ultimately, constitutional adjudication 

requires that “constitutional morality cannot be martyred at the altar of social morality.” The 

constitutional courts must function as counter-majoritarian institutions ensuring that “veil of 

social morality cannot be used to violate fundamental rights of even a single individual.” 

EARLY LGBTQIA+ CONSTITUTIONAL JURISPRUDENCE  

4.1 The Foundational Spark: Naz Foundation and the Decriminalisation of Intimacy 

The theoretical debate between constitutional morality and social morality has played itself out 

most starkly in the judicial arena of rights of LGBTQIA+ persons. The landmark ruling of the 

Delhi High Court in Naz Foundation v. Govt. marked the judicial birth of contemporary 

LGBTQIA+ constitutional rights in India. of NCT Delhi. The Court altered the jurisprudential 

paradigm from criminality or disease to ‘within the context of dignity’, while reading down 

Section 377 of the Indian Penal Code, 1860 so as to exclude consenting adult sexual conduct. 

Applying an activist, transformational technique, the Court read Articles 14, 15 and 21 together 

and found that “the sphere of privacy allows persons to develop human relations without 

interference”. Under Article 14, the Court ruled that the criminal classification between 

procreative and non-procreative intimacy was arbitrary, having “no logical connection to the 

grading designed” between the two. The Court broadened “sex” under Article 15 to cover 
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“sexual orientation” , finding discrimination on stereotypes to breach the non-discrimination 

principle. 

Importantly, the Court divorced “morality” from majoritarian sentiment: 

"Popular morality, as distinct from a constitutional morality derived from constitutional values, 

is based on shifting and subjecting notions of right and wrong. If there is any type of 'morality' 

that can pass the test of compelling state interest, it must be 'constitutional' morality and not 

public morality." 

The Court grounded personal autonomy as vital to the Article 21 protection of "full 

personhood" by concluding that the criminalisation of intimacy "condemns in perpetuity a 

sizeable section of society and forces them to live their lives in the shadow of harassment, 

exploitation and humiliation." 

4.2 The Majoritarian Setback due to Suresh Kumar Koushal and the Abdication of 

Duty 

This progressive trajectory faced a serious regressive setback in Suresh Kumar Koushal v Naz 

Foundation when a two judge bench of the Supreme Court reinstated Section 377. The Court's 

rationale was one of extreme majoritarian deference. It held that "those who indulge in carnal 

intercourse in the ordinary course and those who... [do so] against the order of nature constitute 

different classes". Therefore, the Court found no infringement of Article 14. The Court took a 

very narrow view of rights-vindication, observing that "only a miniscule fraction of the 

country's population constitute lesbians, gays, bisexuals or transgenders" and finding that "this 

cannot be made sound basis for declaring that section ultra vires". 

In doctrinal terms, Koushal marked a profound abandonment by the Court of its counter-

majoritarian role to protect minority rights against popular prejudice. The Court’s reference to 

the “wisdom” of the “competent legislature” subjugated the safeguards of Part III to the dictates 

of majoritarian social morality. This submission resulted in a deep “chilling effect” on 

individual liberty, revealing the fragility of human dignity when rights are captive to changing 

tides of popular mood rather than guaranteed by the unchanging standard of constitutional 

morality. 

4.3 The NALSA Model on Gender Identity, Self-Identification and Substantive Equality 
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The landmark judgement of the Supreme Court in National Legal Services Authority (NALSA) 

v. Union of India has greatly contributed to the shift to a rights-based paradigm for sexual and 

gender minorities. By legally recognising transgender persons as a “third gender”, the Court 

has dissociated legal personhood from biological determinism and held that “gender identity is 

one of the most fundamental aspects of life which refers to a person’s intrinsic sense of being 

male, female or transgender”. 

NALSA’s ratio decidendi is based on a progressive, transformative reading of Part III of the 

Constitution. In Article 21, the Court stated that "recognition of one's gender identity is at the 

core of the fundamental right to dignity" and explicitly preferred the psychological test over 

the biological test of sex determination. In doing so, the Court ruled that forcing individuals to 

undergo medical procedures like sex reassignment surgery as a precondition for legal 

recognition is “immoral and illegal”. 

Further, the Court conflated gender expression with Article 19(1)(a) by holding that “freedom 

of speech and expression... includes one’s right to expression of his self-identified gender” 

through attire, behaviour, presentation and apparel. Importantly, the Court interpreted the reach 

of Article 15 as covering discrimination based on gender identity. The Court stated that 

"discrimination on the ground of 'sex' under Articles 15 and 16, therefore includes 

discrimination on the ground of gender identity". NALSA broke down the binary framework 

of gendered laws, thereby de-pathologizing transgender identity and turning it from a site of 

pathological or social nuisance to a site for fundamental constitutional rights. It shows how 

transformative constitutionalism can right historical wrongs and promote socio-economic 

inclusion. 

4.4 The Puttaswamy Framework: Privacy, Decisional Autonomy and the Check on 

Majoritarianism 

The nine-judge Bench in Justice K.S. Puttaswamy (Retd.) v. Union of India firmly laid out the 

doctrinal framework for LGBTQIA+ equal citizenship. The Court declared privacy as a basic 

right under Article 21, and placed personal autonomy, bodily integrity and decisional intimacy 

at the basis of human dignity. 

Most importantly, in Puttaswamy the Court dismantled the majoritarian underpinnings of 

Suresh Kumar Koushal, calling it a “discordant note”. Justice D Y Chandrachud, writing for 
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the plurality, dismissed Koushal’s “miniscule minority” justification out of hand, stating: "The 

purpose of elevating certain rights to the stature of guaranteed fundamental rights is to insulate 

their exercise from the disdain of majorities, whether legislative or popular. The guarantee of 

constitutional rights does not depend upon their exercise being favourably regarded by 

majoritarian opinion." 

The Court held that “sexual orientation is an essential attribute of privacy” and that 

discrimination based on orientation is “deeply offensive to the dignity and self-worth of the 

individual.” Puttaswamy argued that privacy is not only spatial – “the right to be let alone” – 

but also decisional autonomy that “protects individual autonomy and acknowledges the ability 

of the individual to control important aspects of his or her life”. The Puttaswamy judgement 

laid down the essential doctrinal foundation and the roadmap for subsequent rights vindication 

by establishing that the private sphere of adult intimacy is protected from majoritarian state 

interference and that constitutional morality must always trump collective societal disapproval. 

4.5 Navtej Singh Johar and Decriminalisation of Consensual Adult Intimacy 

The important judgement in Navtej Singh Johar v. Union of India, changed the modern 

constitutional landscape of LGBTQIA+ rights in India. The Supreme Court in reading down 

Section 377 of the Indian Penal Code, 1860 to exclude consensual adult sexual acts, has laid 

down “identity with dignity” as a core constitutional right. The Court, in the notion of 

transformative constitutionalism, read Articles 14, 15, 19 and 21 together and held that sexual 

orientation “is an innate and inalienable part of an individual’s identity.” 

The Court also reiterated the supremacy of constitutional morality, stating that "constitutional 

morality cannot be martyred at the altar of social morality." Under Chief Justice Dipak Misra’s 

formulation, this doctrine "strives and urges the organs of the State to maintain such a 

heterogeneous fibre in the society" and "to curb any attempt by the majority to usurp the rights 

and freedoms of a smaller or minuscule section of the populace." Justice Rohinton Nariman 

denounced the colonial-era law as "capricious and irrational," while Justice Indu Malhotra 

famously stated that "history owes an apology to the members of this community and their 

families" for centuries of systemic ostracisation. It was Navtej who created this counter-

majoritarian screen, insulating the fundamental rights of sexual minorities from majoritarian 

condemnation, with the Court as an external facilitator of human dignity. 
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4.6 Separation of Powers and Deference to Institutions post Supriyo v. Union of India 

The current regime, notwithstanding the transformational promise of Navtej, reached its 

institutional limits in Supriyo v. Union of India. The Supreme Court split 3:2 in refusing to give 

legal recognition to same-sex weddings or civil unions, showing the limits of judicial 

intervention in polycentric social concerns. In the majority opinion, Justice S. Ravindra Bhat 

said, "There is no fundamental right to marry under the Constitution" and that the creation of 

legal status for queer couples is only within the domain of the legislature, invoking the doctrine 

of separation of powers and institutional deference. 

Although most agreed that the non-recognition of marital benefits has a “disparate impact on 

queer couples”, it refused to engage in judicial legislation, stating that the Court cannot “enjoin 

or direct the creation of such regulatory framework resulting in legal status”. This majoritarian 

deferral is emblematic of a structural limitation of the current framework, which is in stark 

tension with the counter-majoritarian mandate of constitutional morality. But the ruling’s major 

strength is in unanimously affirming the right of transgender persons in heterosexual 

relationships to marry under the existing personal laws and directing the state to constitute a 

committee led by the Cabinet Secretary to ensure spousal entitlements, thus setting up a 

continuing constitutional dialogue between the judiciary and the legislature. 

JUDICIAL PROTECTION OF LGBTQIA+ RIGHTS UNDER THE INDIAN 

CONSTITUTION 

5.1 The Part III and the Golden Triangle  

The sequence from Naz to Supriyo reflects the institutional dynamics of rights-vindication, but 

a deeper doctrinal inquiry is necessary to understand the reconstruction of the core fundamental 

rights under Part III by these rulings. The judicial protection for LGBTQIA+ rights under the 

Indian Constitution is premised on a progressive, synthesised reading of Part III, especially the 

“golden triangle” of Articles 14, 19 and 21, as well as the non-discrimination mandate of Article 

15 . In this context, the Supreme Court has adopted an integrative hermeneutic, rather than 

viewing these basic rights as compartmentalised silos. This integrative hermeneutic was 

established in Maneka Gandhi v. Union of India and further refined in Justice K.S. Puttaswamy 

(Retd.) v. Union of India wherein the Court held that these provisions "are interlinked and must 

be fulfilled for other rights to be truly effectuated." 
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Within this synthetic framework, the guarantees of equality, liberty and speech are mutually 

reinforcing dimensions of a single fundamental promise: the preservation of individual dignity. 

The interpretive engine of this synthesis is transformative constitutionalism, which demands 

that the text of the Constitution be read not in a restricted and constricted way, but in a wide 

and liberal manner so as to anticipate and take it out of historical preconceptions. This 

incremental recognition of rights is characteristic of a living charter that has to be flexible 

enough to meet the new issues that arise. Consequently, any state action that infringes upon the 

self-determination of identity or freedom of intimate choice is subject to a rigorous integrated 

constitutional scrutiny. The Court has held that if a penal or statutory rule violates the 

constitutional morality, it cannot survive judicial review. 

5.2 Article 14: Substantive Equality and the Deconstruction of Arbitrary Classifications 

The Supreme Court has abandoned the formalistic “intelligible differentia” criteria under 

Article 14, for a rigorous requirement of substantive equality and non-arbitrariness. In Navtej 

Singh Johar v. Union of India, the Court concluded that Section 377 of the Indian Penal Code, 

1860, was violative of Article 14 as “classification and targeting of homosexuals is violative of 

the guarantee of equal protection” and there is no rational relationship between it and a 

legitimate state objective. The Court noted that “any law that does not protect the self-

determination of an individual’s sexual orientation and gender identity is “irrational, 

unreasonable and clearly arbitrary” and thus in violation of Article 14. 

This conceptual shift was further solidified with the recognition of substantive equality in Lt. 

Col. Nitisha v. Union of India requiring constitutional courts to transcend facial neutrality to 

confront the systemic, discriminatory implications of neutral laws. The notion of substantive 

equality carries significant consequences for non-traditional relationships. In the case of 

Deepika Singh v. Central Administrative Tribunal, the Court observed that “atypical families, 

such as domestic, unmarried partnerships or relationships between sexual and gender minority 

individuals deserve equal protection under the law guaranteed in Article 14.” Hence, Article 14 

is an active weapon of inclusion that does not permit the state to maintain heteronormative 

classifications that reduce the LGBTQIA+ community to second-class citizenship. 

5.3 Article 15: Sex Discrimination, Sexual Orientation, and the Gender Binary  
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15(1) prevents the State from discriminating against any citizen on grounds "only of... sex". 

Historically, "sex" was broadly taken to mean only biological differences between men and 

women. However, by the interpretative progressivism of the judiciary, the Supreme Court has 

broadened the reach of Article 15 to cover gender identity and sexual orientation. The Court in 

National Legal Services Authority (NALSA) v. Union of India held that “discrimination on the 

ground of ‘sex’ under Articles 15 and 16, therefore, includes discrimination on the ground of 

gender identity.” The Court categorically ruled that gender identity is a part of sex and no 

citizen can be discriminated on the ground of gender identity including those who identify 

themselves as third gender. 

Navtej Singh Johar extended this protection to sexual orientation holding that “the right to 

privacy and the protection of sexual orientation lie at the core of the fundamental rights 

guaranteed by Articles 14, 15 and 21 of the Constitution.” This new framework requires sex 

based classifications to be subjected to strict judicial scrutiny. Judicial assessment of sex-based 

discrimination has to be severe to eliminate regressive cultural preconceptions that fuel 

exclusion as held in Anuj Garg v. Hotel Association of India. Moreover, Article 15 imposes 

positive obligations on the State to ‘recognise rights which give real fulfilment to same-sex 

relationships’. 

5.4 Article 19(1)(a) Freedom of Expression, Choice of Partner and Decisional Autonomy 

The right to freedom of speech and expression under Article 19(1)(a) has been viewed as an 

important assurance of self-expression, including the right to articulate one's chosen identity 

and orientation. In NALSA, the Court declared that "freedom of speech and 

expression...includes one's right to expression of his self-identified gender" through behaviour, 

appearance and attire. This freedom of expression is directly connected to personal liberty and 

choice of partner. 

The Supreme Court has time and again held that the choice of spouse is an exercise of freedom 

of expression enshrined in Article 19. In Vikas Yadav v. State of Uttar Pradesh, Asha Ranjan v. 

State of Bihar and Shakti Vahini v. Union of India it was held that the right of consenting adults 

to choose their partners is a fundamental facet of Article 19 which cannot be restricted by 

majoritarian disapproval or extra-constitutional bodies. 
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In Navtej Singh Johar, the Court observed that public demonstrations of affection by queer 

persons are protected expressions, and that public displays of affection by LGBTQ+ people 

cannot be weighed down by majoritarian morality, as they do not breach public order or amount 

to indecency. By protecting public and private expressions of LGBT identity from majoritarian 

moral policing, article 19 makes the right to express one’s self-defined sexuality a secure and 

lived reality. 

5.5 Article 21: The Trinity of Dignity, Personal Autonomy and Decisional Privacy of 

Choice 

Article 21 of Indian Constitution is the heart of the Constitution which protects the right to life 

and personal liberty. The Court has construed this right to include the concepts of dignity, 

autonomy and privacy. In Puttaswamy, the Court reiterated the link between privacy and 

intimacy, saying that “privacy includes fundamentally the preservation of personal intimacies, 

the sanctity of family life, marriage, procreation and sexual orientation.” The Court accepted 

sexual orientation as an essential attribute of privacy, and said that discrimination on the basis 

of sexual orientation is “deeply offensive to the dignity and self-worth of the individual.” 

In Shafin Jahan v. Asokan K.M. the Court held that the choice of a life partner is a basic right 

under Article 21, and this rights-guarantee is intertwined with the right to marry and cohabit. 

This idea was reaffirmed in Lata Singh v. State of Uttar Pradesh and Laxmibai Chandaragi B. 

v. State of Karnataka reiterating that personal choices in relationships fall inside a “intimate 

zone of privacy” not subject to intrusion from the state and society. 

Moreover, privacy should be viewed as decision-making authority rather than just spatial 

privacy. Justice Chandrachud observed, “The right to sexual privacy, which is based upon the 

right to autonomy of a free individual, must also include the right of persons of the community 

to traverse public places on their own terms, free from State interference. Autonomy connotes 

the right to make choices which define the content of one’s life, free from the threat of 

conformity. 

5.6 Institutional Role, Separation of Powers and the Limits of Judicial Deference 

The Supreme Court has shown tremendous adjudicatory leadership in decriminalising adult 

intimacy, but its counter-majoritarian function has been subject to serious institutional limits. 

The Court has extensive ability to give directions to enforce basic rights under Articles 32 and 
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142. The Supreme Court has held that in case of enforcement of fundamental rights, the 

Supreme Court and High Courts need not wait for action by the legislature. 

But, in Supriyo v. Union of India, the Court by a 3:2 majority refused to read down personal 

laws or the Special Marriage Act, 1954 to acknowledge marriage equality on the grounds of 

the doctrine of separation of powers and judicial restraint. Such a majority deferral reflects the 

inherent limits of judicial intervention in polycentric social concerns. While the majority said 

that the creation of a legal status like a “civil union” or “marriage” is exclusively a matter for 

the legislature to be decided by Parliament and state lawmakers, Chief Justice D.Y. 

Chandrachud and Justice S.K. Kaul said that constitutional morality requires the state’s organs 

to protect the heterogeneous nature of our society. 

The majority ruling was characterised by a differential or discriminatory impact on the gay 

population because neutral laws, policies, and frameworks nonetheless prioritise 

marital/spousal status. But the Court unanimously upheld the marriage rights of transgender 

individuals in heterosexual relationships under existing laws and ordered the Central 

government to set up a committee to look into spousal benefits for queer couples, headed by 

the Union Cabinet Secretary. This has triggered a continuing constitutional conversation 

between the judiciary and the legislature. The strengths of judicial protection ultimately lie in 

its capacity to build a strong vocabulary of rights, privacy and dignity, and its limitations lie in 

its inability to replace legislatively inaction in a programmatic way, which requires urgent 

statutory intervention to ensure full and equal citizenship. 

COMPARATIVE CONSTITUTIONAL PERSPECTIVE 

6.1 Concept of Canadian Equality: Section 15 and the Similar Grounds Doctrine 

In the Indian context, the institutional constraints and judicial reluctance especially in Supriyo 

raise an important comparative question on the ways in which relationships have been 

recognised in other free democracies. The Canadian model of acknowledgement of 

relationships provides a persuasive framework to reconcile transformative constitutionalism 

with equal citizenship under comparative constitutional law. Section 15(1) of the Canadian 

Charter of Rights and Freedoms, 1982, ensuring equal protection and equal benefit of the law 

without discrimination, is the foundation of the Canadian LGBTQIA+ rights architecture. The 

Supreme Court of Canada in Egan v. Canada, while not specifically named, used a purposive 
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and transformational approach and found that sexual orientation is a “analogous ground” of 

discrimination. The Court defined it as “a deeply personal characteristic that is either 

unchangeable or changeable only at unacceptable personal costs.” This analogous grounds 

doctrine moved the equality analysis beyond formalistic classification, anchoring it in the 

protection of human dignity and personal identity, ensuring that unlisted marginalised groups 

receive robust counter-majoritarian protections. 

6.2 Judicial Demarcation of Public Morality and Fundamental Dignity 

The transition from decriminalisation to relationship recognition in Canada was enabled by a 

methodical judicial disaggregation of public morality from the constitutional rights of dignity 

and equality . In Vriend v. Alberta, the Supreme Court unanimously found that the omission of 

sexual orientation from Alberta ’s human rights legislation was discriminatory and remedied 

the legislative under-inclusion by reading the ground directly into the statute. After that, in M. 

In H. v. H., the Court struck down the heteronormative definition of “spouse” in Ontario’s 

family law, finding that excluding same-sex couples “demeans the individual and. .. contributes 

to the erasure of their existence.” This culminated in Halpern v. Canada (Attorney General), in 

which the Ontario Court of Appeal held that the common-law definition of marriage as a union 

of “one man and one woman” violated section 15(1) and was not saved by the section 1 Oakes 

test. Through privileging the “voluntary union of two people” over majoritarian definitions, 

Canadian courts set constitutional morality as an indomitable limitation on majoritarian social 

mores. 

6.3 Legislative Convergence and Rejection of the “Civil Union” Alternative 

The Canadian government sought an advising opinion after the provinces had ruled in 

Reference re Same Sex Marriage. In a majority decision, the Supreme Court of Canada held 

that the extension of marriage capability was within the federal jurisdiction over “marriage and 

divorce” under section 91(26) of the Constitution Act, 1867. This resulted in the Civil Marriage 

Act, 2005. Section 2 of the Act redefined marriage as “the lawful union of two persons to the 

exclusion of all others.” Importantly, “civil unions” were rejected by both Canadian courts and 

the federal legislature. The Act’s preamble states that civil unions “would not provide them 

with equal access and would infringe upon their human dignity,” acknowledging that “separate-

but-equal” legal statuses sustain systemic precarity and second-class citizenship. The religious 

freedom is protected by section 3 which prevents religious authorities from being compelled to 
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perform marriages contrary to their beliefs . This is an example of how constitutional 

supremacy can harmonise religious liberty with minority equality.  

6.4 Important Lessons to be Learnt and Comparative Synthesis for Indian Jurisprudence 

The Canadian constitutional path provides significant, actionable lessons for Indian 

LGBTQIA+ jurisprudence in the wake of the majoritarian deferral in Supriyo v. Union of India 

. The Indian judiciary should first emulate the Canadian rejection of “separate-but-equal” civil 

unions. The majority in Supriyo relegated homosexual partnerships to non-marital 

“associations” under Article 14, in violation of dignity and equality. Second, the Canadian 

experience shows that while court involvement is required to strike down exclusions under 

Article 21's decisional privacy, it must spark an ongoing constitutional dialogue with the 

legislature. Third, the Canadian model of accommodation of religious freedom under Section 

3 of the Civil Marriage Act, 2005, provides a pattern for modifying secular laws, such as the 

Special Marriage Act, 1954, without infringing upon the religious autonomy guaranteed under 

Articles 25 and 26 . These comparative insights can help the Indian state to break free from 

statutory stagnation and to turn the aspirational promises of Navtej Singh Johar v. Union of 

India into real, legal entitlements of equal citizenship. 

TODAY’S CHALLENGES 

7.1 Legislative inertia and the judicial mandate enforcement deficit 

However, the revolutionary theoretical models of Canadian equality and the sweeping 

declarations of Indian courts crash headlong into entrenched current realities on the ground. 

Yet, notwithstanding transformational judicial pronouncements, a deep implementation gap 

continues owing to systemic legislative inertia and bureaucratic resistance. The landmark 

directives in National Legal Services Authority (NALSA) v. Union of India, which mandated 

affirmative action and horizontal reservations in education and public employment for 

transgender persons, remain largely unfulfilled due to lack of political commitment and 

administrative apathy. 

The legislative reaction that followed, The Transgender Persons (Protection of Rights) Act, 

2019, has been widely criticised by the gay community as it does not provide for reservations 

and introduces a certification process that violates the fundamental right to self-identification. 

This legalises this legislative inertia, in addition to the Supreme Court’s majoritarian deference 
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in Supriyo v. Union of India. In using the separation of powers to punt marital and relationship 

recognition to Parliament the Court has left gay persons in a position of civil precarity. 

LGBTQIA+ people are denied basic spousal entitlements such as joint bank accounts, spousal 

insurance and next-of-kin medical decision-making, under a discriminatory regime of “family-

haves” and “family have-nots”, in violation of Article 14, all in the absence of a comprehensive 

anti-discrimination law. 

7.2 The Persistent Shadow of Social Morality in the Societal & Institutional Barriers 

The continued prevalence of majoritarian social morality over constitutional safeguards 

severely constrains the practical realisation of fundamental rights. While Navtej Singh Johar 

decriminalised consensual intimacy, the “ghost of Section 377” continues to haunt the lived 

realities of sexual minorities. Local law enforcement authorities routinely weaponise other 

vague penal provisions such as public obscenity and public nuisance to harass and extort queer 

individuals. Also, society remains fundamentally homophobic, with widespread discrimination 

in housing, jobs and health services. 

A profound urban-rural gap fuels this hostile environment, with non-urban queer people facing 

extreme isolation, familial violence, and forced "corrective" conversion therapies, with scant 

access to supporting legal networks or queer-affirmative medical venues. This leaves many 

trapped in performative heteronormative conformity or deliberate silence for survival, pushing 

gay desires into the shadows. This disconnect shows that judicial pronouncements are just the 

first step; without a comprehensive anti-discrimination legislation and a strong social 

sensitisation, the constitutional guarantees of equality and dignity under Articles 15 and 21 will 

be mere abstract promises for a large majority of India’s LGBTQIA+ community. 

CONCLUSIONS 

Based on this key question, this research culminates in the synthesis of a basic tenet of 

constitutional philosophy that the dream of equal citizenship would remain a ‘teasing illusion’ 

for the LGBTQIA+ community of India unless constitutional morality is used constantly as a 

steadfast counter-majoritarian shield to break down the heteronormative societal structures. As 

Justice Krishna Iyer famously said in State of Kerala v. N.M. Thomas says that social justice 

is only “actual, equal partnership”; otherwise the enshrinement of major rights in Part III is a 

“promise of unreality.” 
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In the present study, the primary research issues were answered by a comprehensive analysis 

of the conceptual contradiction between public morality and constitutional ethics. First, it 

shows how constitutional morality is an active, rights vindicating device that protects “discrete 

and insular” minorities against the bias of the majority. Second, it shows that the Supreme 

Court’s majority ruling in Supriyo v. Union of India, was a regressive institutional deference 

to the legislature that kept homosexual partnerships in a condition of civil precarity, and failed 

to discharge the Court’s counter-majoritarian duty. Third, the Canadian experience under 

Section 15 of the Charter and the Civil Marriage Act, 2005 tells an important lesson: human 

dignity requires the rejection of “separate-but-equal” civil unions. Fourth, a comprehensive 

legislative framework, The Queer Community (Protection of Rights) Bill is needed to bridge 

the progressive jurisprudence-implementation gap by ensuring equal marriage, adoption and 

inheritance rights. 

Protecting the rights of the LGBTQIA+ community is constitutionally important not only for 

decriminalisation but also for the transformative potential of the Indian Constitution to 

transform the hierarchical, caste-stratified and patriarchal social order into a modern, 

egalitarian and pluralistic democracy. The main doctrinal contribution of this article is to 

develop the ‘Part III synthesising matrix’ where Articles 14, 15, 19 and 21 form a unified 

protective canopy for personal identity, decisional autonomy and atypical family structures 

while reconciling constitutional morality with India’s pluralist, non-binary cultural heritage. 

Looking forward to constitutional and legislative developments, the way forward needs a 

continuous, constructive conversation. The legislature has to do its democratic job and adopt 

comprehensive anti-discrimination laws, horizontal quotas for transgender people, a legislative 

ban on conversion therapies and equitable recognition of relationships. The Indian state can 

bridge the gap between progressive constitutionalism and socioeconomic reality only when the 

legislature breathes statutory life into the judicial lexicon of dignity and choice. Constitutional 

morality has to be the last, uncompromised touchstone of legality and fairness, changing the 

preambular promises of liberty, equality and fraternity from a beguiling illusion to a secure, 

lived reality of equal citizenship for the entire LGBTQIA+ community. 
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