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ABSTARCT  

This paper discusses how the scope and purpose of equitable arbitration relief are changing 

over time, especially in India. In simple terms, this means that equitable remedies – such as 

injunctions, performance, or restitution are ways to compensate for an injury arising from 

commercial transactions. However, many legal, institutional, and procedural challenges arise 

when seeking equitable arbitration relief in India. The paper also points to various high-profile 

court cases in India, such as Booz Allen, Vidya Drolia and Deccan Paper Mills, where the 

judiciary has taken a cautious approach, determining an appropriate balance between the right 

of parties to enter into contractual arrangements (contractual autonomy) and the need to protect 

against statutory breaches in situations involving oppression, bad business practices, and public 

interest considerations. In addition, the paper explores, through a comparative analysis of 

international arbitration, the use of emerging procedural practices, such as emergency 

arbitration and relief before a tribunal, which may serve as a guide for reforming the processes 

established by the UNCITRAL Model Law, the SIAC, the ICC, and the English courts. There 

are several significant challenges to the enforceability of an arbitration agreement that impact 

third-party compliance and limit the options available under statutory restrictions. The most 

effective way to overcome these obstacles is through amendments to statutes and institutional 

rules, coupled with the inclusion of tailored clauses in each arbitration agreement. The 

submission will highlight the implications of public arbitrations (in particular, the Rann of 

Kutch and Brčko cases) and argue that equity is not merely conducive; rather, it is an essential 

condition for achieving lawful and sustainable outcomes in the arbitral process. Therefore, the 

authors conclude that a comprehensive reform-focused approach will result in the 

establishment of equitable relief within India’s arbitration jurisprudence. 
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INTRODUCTION  

Arbitration is increasingly becoming the preferred forum for resolving disputes because it is, 

among other things, efficient, flexible, and confidential.1 Commercial attributes are desirable. 

One crucial question remains: Can an arbitrator grant equitable reliefs such as injunctions, 

specific performance, and restitution? These remedies offer flexibility to prevent irreparable 

defaults, keep the potential subject of dispute safe from harm, and ensure further enforceability 

of arbitral awards. 

The key question in India is whether arbitrators have - and should exercise - the power to grant 

equitable reliefs. The essay undertakes an examination of Indian jurisprudence relative to 

global practices and doctrinal foundations of equity to analyse the possibility of the inclusion 

of equitable remedies in Indian arbitration, along with necessary reforms toward greater legal 

clarity and institutional effectiveness. The essay situates the Indian arbitration set-up, 

doctrinally, institutionally, and comparatively, with an eye on suggesting a reform-renewed 

pathway for equitable reliefs. 

THE DOCTRINAL FOUNDATIONS OF EQUITY: A BRIEF OVERVIEW  

The concept of equity in international law comprises issues of good conscience, equity, undue 

advantage, fairness, reasonableness, and resolving conflicts beyond the rules laid down by 

law.2 In arbitration, equity typically operates in three forms: infra legem, when the decision is 

made within the law; praeter legem, where equity may fill a gap in the law; and contra legem, 

where equity may be applied to override a law that hinders fairness. A decision can also be 

made, ex aequo et bono, depending entirely on the case's equities. With the rise of modern 

arbitration statutes, explicit references to equity have diminished. Indian arbitration law does 

not treat the Specific Relief Act, 1963, as a comprehensive statutory foundation for equitable 

remedies.  

 

INDIAN ARBITRAL RELIEF FRAMEWORK: A CAUTIOUS EMBRACE OF 

EQUITABLE POWERS 

                                                 
1 Gary B. Born, International Commercial Arbitration (3d ed. Kluwer Law Int’l 2021) 
2 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals (Stevens & Sons 1953). 
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Indian courts have found structured approaches to arbitrability under the Arbitration and 

Conciliation Act, 1996. Equitable reliefs such as injunctions or specific performance are 

generally unavailable unless provided for in the arbitration agreement. On occasion, the courts 

have been cautious where such relief overlaps with special tribunals like the NCLT. In Booz 

Allen v. SBI Home Finance, the rights in personam were distinguished by the Supreme Court 

from rights in rem (non-arbitrable), which constrained arbitration in matters involving third-

party or public interest concerns.3  

In Vidya Drolia v. Durga Trading Corporation, the Supreme Court outlined a three-part test to 

determine non-arbitrable matters.4 :  

• Despite involving rights in rem 

• Matters expressly or implicitly non-arbitrable under statute  

• Issues affecting third-party rights, public interest, or requiring centralised adjudication.  

This framework exerts a substantial probative value on arbitrability, emphasising that party 

autonomy in arbitration, while much cherished, can now suspend or derogate from statute or 

public policy. 

While shareholder agreement matters may be arbitrated in case of breach of agreement, 

statutory relief under Sections 241-242 of the Companies Act - oppression and mismanagement 

- being matters of overriding public interest, is reserved exclusively for the NCLT. Courts have 

consistently held that these statutory protections override private agreements for arbitration. 

The NCLT is granted vast remedial powers, including altering company structures and 

removing directors, which far exceed arbitrators' powers. 

Courts have been disposed to dismissing claims for arbitration since 2015, yet the suspicion 

still falls on claims of a statutory nature. Regarding Deccan Paper Mills vs. Regency Mahavir 

Properties (2020), the Supreme Court has upheld the arbitration clause's validity in shareholder 

agreements, where it was ruled that only disputes arising out of purely contractual issues could 

be subjected to arbitration. Statutory matters, especially those concerning minority rights or 

public interest, shall always remain within the exclusive jurisdiction of the NCLT. This case 

                                                 
3 Booz Allen & Hamilton Inc. v. SBI Home Fin. Ltd., (2011) 5 SCC 532 (India). 
4 Vidya Drolia v. Durga Trading Corpn., (2021) 2 SCC 1 (India). 
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manifests a “split-path” approach bifurcating arbitrable contractual claims from non-arbitrable 

statutory protections. 

• Global Practices: A Comparative Lens on Interim and Equitable Reliefs 

International interim relief in injunctions and provisional attachments protects the 

parties' rights through to a final determination. Sometimes called the “Achilles’ heel” 

of arbitration, this time lapse in constituting the tribunal often dilutes the efficiency of 

interim relief. 

• UNCITRAL Model Law: Interim measures according to the UNCITRAL Model Law 

are awarded by tribunals for preserving the status quo, protecting assets, or securing 

evidence in more than 60 jurisdictions.5 Under the Model Law, interim measures may 

also be sought from national courts by parties conjoined by the arbitral process, 

including urgent ex parte relief. A pre-tribunal emergency mechanism is, however, 

absent. Because the Model Law does not have a pre-arbitration emergency procedure, 

the parties must usually go to the courts in the jurisdiction of the country where the 

arbitration is taking place for an urgent remedy before an arbitration tribunal has been 

formed. The applicant typically has to show that they will suffer irreparable injury if 

the relief is not granted, the relief is both urgent and necessary to prevent damage to the 

applicant, and there is a reasonable likelihood of the applicant being successful on the 

merits of the case, taking into account the potential prejudice to the other party. 

• United Kingdom: English courts have generally enforced arbitration agreements in 

shareholder disputes unless the matter concerns public interest or statutory governance. 

In Fulham Football Club (1987) Ltd v. Richards, the High Court found that whether an 

arbitral tribunal has or lacks the power to grant specific remedies will not determine 

whether a dispute is arbitrable.6 This also fits in with the statutory regime of England 

relating to the enforcement of arbitral interim measures. 

• Singapore: According to the SIAC Rules, parties may apply for interim measures to 

the arbitral tribunal, to the emergency arbitrator (before the constitution of the tribunal), 

or the national courts. The emergency arbitrator provision grants urgent interim relief 

that binds parties thereto, subject only to a possible reconsideration or vacation by the 

                                                 
5 UNCITRAL Model Law on International Commercial Arbitration, arts. 17–17J (2006). 

 
6 Fulham Football Club (1987) Ltd. v. Richards, [2011] EWCA Civ 855. 
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central tribunal.7 As per the Singapore Court of Appeal in Tomolugen Holdings Ltd v. 

Silica Investors Ltd, oppression claims do not constitute claims capable or incapable of 

being arbitrated; arbitrability depends on the nature of the relief sought. 

• ICC Rules: Any interim or conservatory measure is expressly provided by the ICC 

Rules for the tribunal to consider issuance as it deems fit, either by order or award. 

Where there exists an emergency for interim relief before the tribunal’s constitution, 

recourse can be taken to the ICC’s Pre-Arbitral Referee Procedure; however, this 

procedure requires the express written consent of the parties and does not allow the 

granting of relief ex parte. 

• General Global Observations on Interim Relief: A heavy suspension awaiting the 

constitution of an arbitral tribunal, which may, at times, consume months, is thus 

preventing interim relief that may have been urgently required. To fast-track such an 

arrangement, most arbitral institutions have moot mechanisms for expedited tribunal 

constitution or appointment of emergency arbitrators or pre-tribunal referees. While 

interim arbitral measures are generally voluntarily complied with, some instances of 

non-compliance stress the importance of their enforceability8. However, enforcement 

is rendered problematic when enforcement instruments such as the New York 

Convention require that relief qualify as a "final" award, give notice to the other party, 

and afford an opportunity to be heard upon enforcement of such relief. Therefore, 

enforcement of orders granted in ex parte arbitral proceedings is generally denied. In 

some jurisdictions, such as Italy and Argentina, only the national courts are authorised 

to grant relief. This gives room to the pragmatic approach of resorting to court relief, 

especially in matters involving ex parte orders or third parties’ interests. 

 

CHALLENGES AND LIMITATIONS IN INTEGRATING EQUITABLE RELIEF IN 

INDIA  

A significant challenge lies in integrating equitable reliefs into Indian arbitration. This calls for 

a critical and not merely descriptive examination: 

                                                 
7 SIAC Arbitration Rules, r. 30 & sch. 1 (2016). 
8 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 2517, 

330 U.N.T.S. 38 [hereinafter New York Convention]. 
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• Enforceability Issues: Interim remedies are vital procedural tools, but their 

enforceability remains uncertain. In some jurisdictions, the very nature of an arbitral 

“award” is denied under the New York Convention to interlocutory awards, thus 

requiring finality for enforcement.9 Also, parties under the Convention must be 

accorded notice and an opportunity to be heard, thereby rendering enforcement of ex 

parte arbitral orders highly doubtful. In particular, countries such as China usually 

refuse to recognise and enforce interim measures to preserve evidence10. This lack of 

consensus at the international level then constitutes a roadblock towards the practical 

application of equitable remedies in arbitration. 

• Risks to Party Autonomy: Party autonomy is the foundation of arbitration, but it 

cannot violate any statutory provisions or the principles of public policy. The National 

Company Law Tribunal (NCLT) is primarily responsible for dealing with matters of 

oppression or mismanagement under the Companies Act of 2013, and is therefore the 

preferred forum for remedy. Courts can also vacate an arbitral award if it violates 

statutory protections and SEBI Regulations under Section 34 (2)(b)(ii) of the 

Arbitration and Conciliation Act of 1996.11 Courts will also review arbitral awards 

arising from corporate disputes that affect public interest and retail investors. Further, 

even if there is an arbitration agreement concerning statutory jurisdictions, where a 

party challenges the arbitration agreement as contrary to public policy, then some form 

of equitable relief may not be granted or enforced. 

• Lack of Clear Statutory Authority: Indian courts have been circumspect in trusting 

arbitral tribunals with disputes touching upon sensitive corporate governance issues, 

particularly relating to minority rights and statutory safeguards. Arbitral tribunals are a 

private body of adjudication and are considered to be bereft of the institutional authority 

and procedural safeguards whose absence is duly felt in matters requiring intricate 

adjudication with countless stakeholders involved. It may well be that arbitration does 

not entertain minority rights claiming structural remedies such as removal of directors 

or restructuring of company operations- the exclusive jurisdiction of the NCLT. The 

                                                 
9 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 2517, 

330 U.N.T.S. 38 (New York Convention); see also Arbitration Law of the People’s Republic of China 

(promulgated 1994) (noting that Chinese courts generally do not enforce foreign arbitral interim measures). 
10 Reza Mohtashami & Fatima-Ezzahra El-Hosseny, Recognition and Enforcement of Interim Measures in 

International Arbitration: A Global Overview, in ICCA Congress Series No. 20 (2019). 
11 Arbitration and Conciliation Act, § 34(2)(b)(ii) (1996) (India); ONGC Ltd. v. Saw Pipes Ltd., (2003) 5 SCC 

705 (India). 
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legislative uncertainty as to whether such matters should be arbitrable has created 

dissonant judicial interpretations and placed the litigants and arbitrators in a state of 

limbo. This opaqueness reduces the arbitrators’ ability to give relief at equity 

confidently. 

• Third-Party Compliance: Significant challenges arise whenever the arbitral tribunal 

issues a provisional relief order against a third party, such as a bank, which has never 

consented to the arbitration agreement. Unlike judges, who derive enforcement powers 

from the State, an arbitrator operates solely based on contractual agreement, merely as 

an instrument of contract.12 Should a third party refuse to comply with such provisional 

measures due to a lack of an enforcement mechanism on the judicial level, questions 

on civil liability and compensation arise, for which a national court should be 

approached. Some authors have argued in favour of considering that the refusal to 

implement arbitral interim measures could constitute a violation with consequences for 

civil liability and that those general principles of civil liability law should be applied to 

such cases, even when the arbitration agreement does not bind the third party. The set 

of those situations thus exposes a procedural hole; arbitral tribunals cannot seriously 

enforce final awards against non-parties. 

 

PROPOSED REFORMS: CHARTING A PATH FOR ENHANCED EQUITABLE 

RELIEF  

Some specific reforms would have to be undertaken to better integrate equitable reliefs into 

Indian arbitration and to address the identified challenges: 

• Legislative Amendments: Reform in the law to define arbitrable disputes in corporate 

governance and those that must be exclusively settled by statutory authorities should 

be strongly advocated for. With such a codified framework, party autonomy could be 

balanced with regulatory oversight13, thereby attaining more legal certainty and fewer 

litigations over jurisdiction. The legislator or stakeholders could draw from 

international instances. Legislative reform must ensure that interim relief granted by 

arbitral tribunals carries binding legal force and is enforceable through national 

                                                 
12 Julian D.M. Lew, Loukas A. Mistelis & Stefan M. Kröll, Comparative International Commercial Arbitration 

ch. 23 (Kluwer Law Int’l 2003). 
13 UNCITRAL Model Law on International Commercial Arbitration, arts. 17–17J (2006). 
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courts14. From an equity standpoint, legislative lacunae in sanctioning third-party non-

compliance must be addressed to ensure enforceability is firmly embedded into the 

legal fabric. 

• Institutional Arbitration Rules: There surely needs to be a discussion on pre-tribunal 

methods available to arbitral institutions. For instance, the SCC offers an emergency 

arbitral procedure under which interim relief can be granted even before a centre is 

constituted. Other methods of expedited constitution of tribunals and expeditious 

proceedings have also served to resolve instances where rapid response is rarely 

required.15 Institutional rules should explicitly permit recourse to national courts for 

interim relief before tribunal constitution, particularly in urgent or ex parte cases. This 

flexibility ensures parties are not left without remedies when immediate action is 

necessary. Such procedural flexibility is preferable to any framework that remains silent 

or restricts access to urgent court intervention. This amenity becomes relevant 

especially where ex parte orders may be necessary or where third parties are implicated. 

• Party Autonomy Clauses: The parties should actively contemplate providing in their 

arbitration agreements all-encompassing clauses that expressly enumerate the depth of 

interim and equitable reliefs, including the procedure of obtaining and enforcing such 

reliefs.16 At the very beginning of forming the arbitration agreement, such clauses will 

be drafted proactively to tackle uncertainties that arise due to legislative or 

jurisdictional gaps. Giving clarity to parties on the front end may even encourage the 

enforceability of equitable remedies. 

 

CONCLUSION: EMBRACING EQUITY FOR COMPREHENSIVE DISPUTE 

RESOLUTION  

In conclusion, practically, arbitrations have found immense use in the resolution of 

commercial-scale litigation. Still, their application in matters requiring equitable relief is 

severely limited, especially in India, due to statutory safeguards and aspects of public policy. 

                                                 
14 K.K. Modi v. K.N. Modi, (1998) 3 SCC 573 (India); Law Commission of India, 246th Report on Amendments 

to the Arbitration and Conciliation Act (2014). 
15 SIAC Arbitration Rules, sch. 1 (2016); SCC Arbitration Rules, app. II (2017); ICDR International Arbitration 

Rules, arts. 6, 37 (2021). 
16 Gary B. Born, International Commercial Arbitration vol. II, ch. 8 (3d ed. Kluwer Law Int’l 2021). 
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The Indian courts have taken an increasingly cautious stance in differentiating between purely 

contractual disputes, which are arbitrable on one side, and matters that are statutory claims on 

the other, which are not. This distinction highlights the continued role of judicial intervention 

where class interests are involved in a broader sense. 

While delivering commercial solutions, there has been a considerable increase in equitable 

remedies, including injunctions and specific performance for sustainability purposes. 

Reinforcement of the award, irreparable harm, and preservation of the subject matter often 

warrant an equitable approach to be taken with greater flexibility. The lens of international 

jurisprudence in the case indicates arbitral tribunals becoming open to consideration of 

equitable factors, thereby moving the decisions away from rigid legal formalism towards peace 

and stability.17 Equitable considerations have shaped landmark arbitrations, including Rann of 

Kutch and Brčko, where peace and justice were prioritised over rigid legal formalism. In the 

Rann of Kutch case, the Chairman applied equity more covertly to circumvent strict legalism's 

constraints, prioritising “the promotion of peace and stability in the region.” Similarly, the 

Brčko Arbitration Tribunal advanced a balancing scheme that protected community interests 

and reinforced regional stability by explicitly invoking “ legal and equitable principles.” 

The final equilibrium will indeed be necessary to set Indian arbitration in motion. India needs 

to enact legislation clarifying the arbitrability and enforceability of equitable reliefs. The 

arbitral institutions must be empowered to grant binding interim measures, and the parties 

should retain the flexibility when they enter into arbitration clauses that are carefully drawn. 

Such a balance, founded upon doctrinal clarity and enhanced by insights from a comparative 

perspective and a reform thrust, is required to further the ability of Indian arbitration to serve 

the greater majority as a large-scale settlement process. The centring philosophy here is that 

justice must not only be done but also be perceived as fair and equitable in the eyes of the 

aggrieved party. A reformed equitable framework is not only possible, but imperative.  

 

 

 

                                                 
17 Stephen M. Schwebel, The Story of the Rann of Kutch Arbitration, 37 Am. J. Int’l L. 572 (1964); Final Award 

in the Arbitration for Brčko (Office of the High Representative for Bosnia and Herzegovina 1997). 
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